Frequently Asked Questions (FAQs)

· Can an employee get FMLA protection for leave to care for a pregnant daughter who is 18 or older? 

· Generally, no. The Act defines a “son or daughter” as one who is under the age of 18. The only exception for an individual who is 18 and over arises when that individual is “disabled” as defined by the Rehabilitation Act (or ADA) and the individual is incapable of self-care in at least three activities of daily living (i.e. grooming, bathing, eating, etc.) due to that disability. Pregnancy is not, in and of itself, a disability as defined by these statutes. 

Note: The employee (or union representative) is likely to argue - “but pregnancy is a qualifying condition!” 

You must separate qualifying condition from qualifying individual (i.e., parent, spouse, son or daughter, self) when determining whether to grant FMLA. According to the union’s argument, employees would be able to take leave for a pregnant neighbor, friend or other non-qualifying individual. This is not consistent with the law, so the FMLA protection for the employee to care for the 18+ pregnant daughter should still be denied. 

· What do we do if an employee cannot get her health care provider (HCP) to specify frequency and duration for a chronic condition because the provider states it is too difficult to predict? 

· It is the employee’s responsibility to submit the required medical information from her health care provider, which includes providing guidance to the employer regarding the expected frequency and duration of future absences. You can help your employee obtain the information necessary to complete the certification by doing the following: First, send the employee back to her HCP with a letter explaining why the Postal Service is seeking frequency and duration, and what factors go into that determination. (Your FMLA coordinator or field legal counsel will have a sample version of this letter.) Explain that we are not seeking an exact schedule of absences, just an educated prediction. If the condition changes and the frequency or duration exceeds the original prediction, a recertification from the HCP should be sought to address the additional frequency or duration. In addition, you might also explain to the employee that having a specified frequency and duration protects her, (i.e., if she takes leave within a specified frequency and duration, she is less likely to be questioned about it each time). If the employee refuses to go back to her HCP, ask the employee for permission to have our medical department contact the employee's HCP to discuss the expected frequency and duration. This is a good option when the employee claims that the HCP will charge them for a return visit. If the employee refuses to cooperate and provide the information after these two steps, deny the FMLA protection from the date of your initial request for the information until complete information is provided. This same procedure applies to recertification requests. 

· What can we do about employees who abuse intermittent leave certified for chronic conditions, (e.g. have a pattern of absences in conjunction with a non-scheduled day or absences that consistently exceed the frequency and duration)? 

· If you determine that a suspicious pattern exists that is not in conformity with the FMLA certification, you may discuss the pattern with the employee, just as you would with non-FMLA-protected absences. However, you cannot threaten the employee with discipline. State only that you have observed the pattern and ask for an explanation. If the explanation is not forthcoming or is unsatisfactory, require the employee to recertify the next time they request FMLA protection. If the recertification does not support the pattern, deny protection for the leave that exceeds the frequency and duration stated in the certifications. Your guiding factor should be reasonableness. On a cautionary note, you should consult with Labor Relations and/or the Law Department before disciplining an employee for absences that you believe are inconsistent with appropriate FMLA usage. Also, even though the leave may be FMLA protected, the usual ELM procedures for paid leave still apply. This means that if the employee is using paid sick leave for FMLA, you may request supporting documentation whenever the leave exceeds three consecutive days, or where you determine it necessary to protect the interests of the Postal Service. Similarly, if your facility normally requires sick leave documentation for annual leave in lieu of sick leave, you should require the documentation as well. If the documentation is unsatisfactory, you can deny the sick pay or annual leave pay as a corrective action. However, under no circumstances should you characterize an FMLA-protected leave as AWOL. If the employee is using LWOP for their FMLA leave, no sick leave documentation beyond the FMLA certification may be required. 

· What information should I ask for from an employee claiming FMLA for an individual who is in loco parentis? 

· The regulations provide some guidance in this area. The regulations state that persons who are “in loco parentis” include “those with day-to-day responsibilities to care for and financially support a child, or in the case of an employee, who had such responsibility for the employee when the employee was a child. A biological or legal relationship is not necessary.” The regulations also provide that employers can ask for “reasonable documentation or statement of family relationship.” This can be a simple statement from the employee, a court document, school record, tax record, hospital record or cancelled checks. You should ask for approximate dates that the individual served “in loco parentis” as well. Please remember that while we are entitled to ask for and examine official documentation, such as a court document, the original must be returned to the employee. 

· When can I ask for a second opinion? 

· A second opinion is permitted when you have reason to doubt the validity of the information in the certification. This means that where the certification is otherwise complete and where nothing else will be gained by clarification (or the employee will not consent to our clarification efforts), a second opinion is appropriate in order to assess the accuracy of the original certification. Generally, second opinions are very useful for those chronic conditions which entail frequent unscheduled absences. Second opinions to determine whether a SHC exists are also helpful where the leave requested exempts the employee from overtime only. You can only require a second opinion for the original certification. The DOL regulations do not allow second opinions once a recertification has occurred. 

· Should I accept certification signed by a Registered Nurse, instead of a physician? 

· Generally, no. The only nurses who can sign FMLA certifications under the regulations are nurse practitioners and nurse midwives who are authorized under state law to provide diagnosis and treatment. If you are unsure whether the individual you are considering qualifies, consult with your District’s Medical Officer. 

· Can an employee do outside work while on FMLA? 

· Under the FMLA regulations, employees can work while on FMLA provided that the work does not conflict with their medical restrictions. However, ELM Section 513.312 [in ELM 510] prohibits an employee from engaging in gainful employment while on paid sick leave unless the employee receives prior approval from the appropriate authority. Thus, if the employee takes his FMLA leave as LWOP or AL he may engage in outside work that does not conflict with his medical restrictions. 

· Can we count FMLA against an employee for attendance contest purposes? 

· Awards for perfect attendance or for “no unscheduled absences” cannot take FMLA absences into account. However, if practicable, the award can be pro rated to account for the time the employee was out on FMLA leave. In addition, "no sick leave" contests are also permissible because employees who take unpaid FMLA would still be eligible for the award; only employees who elect to use paid sick leave FMLA would not. It is therefore critical that at the beginning of the contest we provide written notice to employees of their rights in this regard so that FMLA users may opt to remain eligible by charging their absence to either AL or LWOP. As to performance-based contests, an employee’s FMLA absences may be taken into account in terms of assessing contribution. For example, if the employee fails to qualify for an award because (s)he was absent, the award may be denied or prorated to account for the lost productivity. The FMLA-protected employee, however, must be treated the same as non-FMLA-protected employee, so you should ensure that non-protected individuals who missed the same amount of time are equally docked. 

· What if an employee wants to save her FMLA for later in the year and won’t turn in a certification form? 

· If the employee refuses or fails to submit a requested certification, you may nonetheless have enough information to determine that the leave should be FMLA-protected via medical documentation which the employee has already submitted (such as in the case of paid sick leave) or from your personal knowledge that the employee is in the hospital. In that case, you should grant FMLA and dock the employee’s bank even if they don’t want you to. It is always management’s responsibility and duty to designate qualifying leave as FMLA-protected and dock the employee’s FMLA bank accordingly. However, if you do not have independent knowledge of a qualifying condition and the employee refuses to provide certification, document that fact and deny FMLA protection. The employee is then subject to discipline for the absences. Some districts have already reported success with DOL denying FMLA protection where management documents that the employee refused to comply with a certification request. If you are considering disciplining any employee for such absences, please consult with Labor Relations and/or the Law Department because if you have independent knowledge that the leave qualifies for FMLA, the DOL may find that we should have protected the leave. 

· What do we do about granting FMLA-protected paid sick leave to employees just before retirement? 

· Generally, a pre-retiree should be treated just like any other employee requesting FMLA-protected and/or paid sick leave. FMLA certification should be required and a determination of the appropriateness of a second opinion should be done. Proper documentation supporting the paid sick leave pursuant to ELM regulations should be required. If the employee exhausts her 12-week bank but remains out on paid sick leave prior to retirement, an inquiry should be made as to the extent and duration of the incapacity from work. If the employee is unable to perform the essential functions of any available position within the Postal Service for which the employee is qualified and the duration of the incapacity is permanent or undeterminable, the employee may be severed in accordance with strict past practice in the District regarding other employees who cannot be reasonably accommodated. 

· Where should I store FMLA certifications? 

· Where RM is not operational, certifications that contain medical diagnoses or other confidential medical information must be kept in the medical unit as confidential medical records. However, since supervisors also need to know about employee work restrictions and predicted frequency and duration of intermittent leaves in order to make correct leave approval decisions, the supervisor may keep redacted copies of certifications in a locked file system in the local office. These records should be kept for a period of three years. Where RM is operational, all FMLA information should be kept in the FMLA coordinator’s office in a locked file cabinet. 

· What should I do if an employee gives me a FMLA certification I did not request? 

· The answer depends upon whether the certification is for foreseeable or unforeseeable leave. If the certification is for a foreseeable absence - for example, if an employee has an operation scheduled or if the employee will need two hours off every Friday off for regularly scheduled chemotherapy appointments - you should accept the certification. The certification essentially gives notice in advance of the leave of the anticipated timing and duration as required by the regulation. If the certification is for unforeseeable absences, however, it should be accepted only if it is in connection with a current absence. Otherwise a certification that attempts to satisfy the notice requirements by indicating that one might have to be absent at some unforeseen time is not satisfactory. Therefore, if an employee brings you a certification that says he has asthma that may flare up from time to time 2-3 times a week, do not accept the certification unless the employee is providing it during a current absence or upon his return from an absence for that condition. In addition to inadequate notice, another reason we do not accept certifications in such cases is to ensure that we get the most current medical information regarding the incapacity from work. Your employee may never be incapacitated from work due to his asthma or the incapacity may not happen until a year from now. Requiring employees to wait until they are actually incapacitated from work due to their individual condition ensures that we get the most current medical assessment of their condition at that time. In addition, since we can only conduct a second opinion in conjunction with original certification, rejecting unsolicited certification until an actual incapacity occurs preserves our right to conduct a timely second opinion, if necessary. Accepting unsolicited recertifications, however, is at your discretion. Once you accept a recertification, you cannot require a second opinion on that condition. On the other hand, if several months have passed since the original certification and the condition appears to have changed, you might want to accept the unsolicited recertification, as you would probably be asking for one anyway. If you decide not to accept an unsolicited certification or recertification for FMLA purposes, you can still accept it for paid leave purposes. In that case, you should send the employee a letter explaining that you are accepting the documentation for sick leave purposes only and not for FMLA purposes. 

· Should I automatically request recertification of on-going FMLA conditions at designated intervals, such as each new leave year or every 60 days? 

· The regulations prohibit automatic recertification policies, so you should consider each FMLA case on its own individual merits. With some FMLA conditions, such as cancer that goes in and out of remission, it may be helpful for you to get updated medical information regarding the status of the condition each year. Thus, you should require recertifications when necessary to monitor any changes in the condition. However, if your employee has a long-term condition that has rarely changed in its frequency and duration, obtaining recertification is probably an unnecessary burden for you and your employee. Always ask yourself why you are requiring this recertification. If the answer is merely because it is a new leave year, you probably should avoid requiring the recertification. Also, please review the frequency limitations on recertifications provided in your supervisor training guide to ensure that a sufficient period of time has elapsed since the last recertification form. In many cases, at least 30 days must have passed since the original certification or last recertification. 

· How do I characterize leave while the certification is pending? 

· Once you have sent out Publication 71 and a Form WH-380 requesting certification, the leave should be marked “Approved FMLA, pending documentation noted on reverse” on Form 3971 and sent to the employee as notice. Due to the amount of supervisory fluctuation, 204(b)s, vacations, etc., conditionally designating the leave as FMLA prevents some other supervisor from mistakenly counting the leave against your employee for disciplinary purposes when a valid certification might actually be on its way. Once the certification comes in, you remove the conditional language and mark the leave “approved” or “disapproved” depending upon the outcome of the certification. Then you must also notify the employee of the final designation via the 3971. 
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